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| To: HQ From: Beifast
For: Secretary Gallagher From: Joint Secretary

Bill Jeffrey, Jonathan Stephens and Alan Whysall called to the Secrwtaniat this |
afternooa to give us a copy of the draft Northern Ircland Bill and to brief us on its

contents.

General

2

/

They mucedthnthedranmwisvaymuch“wmkinmess’}.thnmmy
amcndments to it are likely before the Bill is tabled aext week and that there will be a
further raft of Government acvendments as the Bill proceeds through Parliament (as
various technical deficicncies come to light). The reason for this is thag they have
had to compress into a very tight timescale the work on a 78-clause Bill which would
ordiaarily require several months’ prepanation. AL W

»

e

They also made clear that they are open to drafling suggestions which we may wish to

/mlke (though as with the NI Sentences Bill, they could not give guarantees that our

suggestions would be accepted).

A precise date for tabling of the Bill remains 10 be a/greed with the business managers.
A businexs statement by the Leader of the House tomorrow will announce the
timetable, which is likely to involve tabling around nexa Thursday, wath Second
Reading following about ten days later (a one-day debate), the committee stage Jasting
three or four days (on the floor of the House) and the report stage a further day.
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Ministers are aiming to complete all Commons stages by the end of July, to send the
Bill to the Lords for the “spill-over" period in Octoder and to complete the passage of
the Bill before the end of the present session (i.e., by the beginning of November).

5. While the Lords will as always be unpredjctable, the g=neral view is that this Bil)
should be less controversial than the NI Semtences Bill and thar completion within this
tmescale should be possible.

6. The SDLP and the UUP were beiefeq this moming on the Bill (together). The
British plan to brief Sinn Féin at 9am tomarrow and the other parties later this week
(It is possible, they added with a smile, that logistics may make it difficult 0 arange
Mmectings with the DUP and the UKUP untiltholmmomentpfionotablin.). The
Comservatives and Liberal Democrats Will also be briefed later this week .

2. lWMacopyofmeBillhaslMyWyouﬁa(heSDLP. The
following are the key points to emerge from an initial nu through the Bill this
afternoon with Jeffrey and his two colleagues (with section designations and page
references as in the copy you have).

- Plral(l)nnd(Z).whichdealsWiﬂ\themnaofNomnlrehnd,rwuus .
the precise tamms of the Agreement; I

= Para 3(1) is the trigger for the devolution arder. This will be [aid before
Parliameat if it appears to the Searetary of State that “sufficiefs progress has !
beca made in implemeating the Belfast Agreement™. The British fee) that |
this formulation (which would cover actiam in relation 1o the North/South ,i
Minjsterial Council, implementation bodies etc.) should provide sufficient
protection from our point of view: ,

= Para4(1) reproduces the distinction made in the 1973 Act berween excepied |
Maaery, reserved Matters and transferred matteys. Definitions are contained ’
in Schedules 2-3 to the B;l] (though there has been some updating of the 1973 i
terms); f
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Para 4(5) reproduces the “cross :
! ~community support” praceduses as |
AGEmens (Bough the words “resent and g omay

Preferring Actand Bill.  The Brigi
> sh q
i toldnsumtheyw:llp:obabijeew

- quZ)MdiwummwhichWbeduavimmtmmofdn

Msuublti‘s legislative competence. It would be for the courts to decide
Whether the Assambly has Strayed outside its competence with any particular
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Execptive anthorities (p.7)

- Para 16 provides that, if the First Minister ar his Deputy ceases to hold office
theomumuasnndfmrcdzﬁon. A point on which the British are ’
reflecting, and on which an amendment to this sectian is likely, is how to
ensure cf;minuity in such circumstances (for @ample, the individual stil] in
office might be given temporary powers and an election set for an early date);

Para 17 sets out the D'Hondt pracedurs.  The British cansider that some
refarence may be needed bere to the mumber of Ministers and nanare of their
offices being subject to the Assembly’s approval. We argued against this,
pointing out that the DUP would exploit any sach provision mercilessly.
Jeftrey folt that the mandate given to Trimbie and Mallog last week implied a
reporting relationship of some kind to the Assembly on these matters.  He
noted our reservations, however, and indicated that they would only pursue
this point if they came under pressure from the parties in relation to it;

’ The provision in para 1 7(2) for the Sacretary of State to provide for a number
of Ministers greater than the Agreament’s ceiling of ten is explained with
reference to the nced for flexgbility. If Trimble and Mallon were to decide
that a larger number would be desirable, it would be helpful if the Act did not

have to be rensgotiated in order to achieva this,

- N(? ?xovision has been made in the Bil] a5 yet for junior Ministers,.  The
BnuslT say that, if Trimble and Mallon decide on these, a brief enabling
Provision would be required, though the detail of how appoin:r\ehts would be
made could be left to the standing orders;

- ' We discussed para 19 at some leagth (removal from offics). We sought an
exp.hnan'on for the swezping reference to “any other reason” as an additional
b.nts for exclusion. The response was that it is necexury to provide for
circmstances which might precipitate xclusion beyond those indicated in the
Agreement (e.g. involvement by a Miniswer in financial or sexua)
Misdemeancwas). A Minister could ot be excluded. however, without a
Cross-community vote and this would Tequire @ motion on the basis set out in
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para 19(5);

We observed that the larter would allow “at least 30" members to move such o
motion and that it should not be too difficult, accordingly, for the DUP and
their allies to use this provision for Vexatious or time-wasting purposes
(including repetitive use in order to block serious business).  ‘The British
agreed to reflect on this point with a view to Preventing such abuses:

- As regards para 19(2), the SDLP and UUP commented to them this moming
that, while an individual might commit misdemeanpurs, this rigk hardly exists
in relation to a party and therefore thers arc no grounds for using a phrase such
as “for any other reason” in this peragraph  Jeffrey agreed to adjust the pery
in some way (We suggested deletion of this phrase);

- A crucial section of the Bill from our perspective is paras 19(6) and 19(7) - the
application of the “Balmoral criteria™.

The basic approach here is that the Secrctary of State may form an opinion that
the Assembly should consider a resolution in relation to the exclusion of a
Ministerormembqsofnmmy; that she would take four factors
into account in forming this opinion (the factors rendered precisely as in the
NI Sentences Bill); and that she would canvey that opinion to the Assembly.

Jefﬁ'cywmxguinthesmmll,mofme factors would be
a precondition.  Should Unicnists demand that the Assemnbly be given the
lead role in this respect, the response would be that the opinicé&buld'mt be
formed without the benefit of confidential information which' vailaBle only
to the Secretary of Stase.

The Bill will also place no obligation on the Sexretary of State 1o explain her
reasoning (uwughsneuugmc}nosewdosogﬁeﬂyinmmmmying '
Satement) or towendtheAnanblyinthiseomnn; ' i

. Para 20 was firmly resisted by the SDLP and the UUP this moming. This

provides for the Secretary of Stawe, in the event of paralysis in the Assembly,
to transfer the functions of the First Minister and Deputy First Ministey
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: temporanly to members of the House of Cammaps. (They have in mind the
likes of Tony Worthington bring brought back for this PWpose).  While the
SDLP and UUP gre unhappy at the idea of planning for failure in this way, the
British fear the Onsquences of a sudgen collapse and feel some provision
must be made for it;

We suggested that the very specificity of the “plan B* (with its implication of
MPS waiting on permanent Stand-by) is unhelpfu] and that a more generaliseq
feference to the Secretary of State TeS\Bning control in the event of 4 collapse
would be beveer, Jeffrey agreed to reflect onthis. He noted the possibility
of having the First Minister and the Deputy First Minister Teport the collgpse
lolhese&rcwyofsmminwwhhnerto%conud;

- Para 21(7) prasumnes thag the TesTructuring of NI Departments wilj Rave taken

- In para 24, the Secretary of State’s roje in establishing compatibility with
intemational obligations is modelled on the Seotlang Act;

. The provisions covering the Exccutive’s iavolvemant in the Strand Two
Wrangements are fairly terse and are Contained in para 26.

The NI Aggembly (p.14) R ,‘

and involving a number of MPS) and will have a purely “holueknpjng” role |
(buildings, catening etc.); j

© NAI/TAQIS/2021/100/13
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- In para 14 (corapelladyi)jty ot‘pasousanddotumam), the British intend to
ensunthatacuomt-kenduingtboymo!direcmue will 8ot be covered.

Financial provision; (p.23)

- (Ihqehavesﬁﬂtobeﬂnh'aed).

Hamaa Rights 3nd Equal Opportunities (p-25)

. [n para 52(3),.we Suggested that the Agreement’s explicit reference to
communty balance on the Human Rights Commission is irsufficiently
mﬂfctedmmeuwiﬁthSmofsm“shﬂl have regard to the
dﬂxnbili'ty of the Commission’s ©amberhip being representative of the
community in Northern Ireland”.  The SDLP and UUP also criticised this
today and said they would PI0pose an amended version:;

‘J.eﬁi-cy suggested a rewording 10 us to the effect that the Secretary of State

shall ensure that, so far as is practicable, the Commission’s membership shall
be representative of the community”. We suggested that the word “balance”
could usefulty be added, to Wwhich Stephens replied that the Parliamentary
drafters would probably object. We Suggesed that the mattar be revisited at
the buman rights meeting scheduled for London tomorrow;

- A provision has been included for the Commission to appoint fefresemagiy o |
to the envisaged Joint Cammvuee (para 53.6).  We explorewhetherthe
Pul could a_mnouncc in & more positive fashion that such a Committee is
indeed envisaged.  The British objections to this were that the language of
theAgru:nentistenmﬁveon&xispoim.mnlheMtofﬂxetwo *l
Caramjssions is required and that the fact that ours does not yet exist presents’ |
adifficulty.  They were adviseg 4 i J

B i lhathacwvnosmaneedto-hwea I
pro-\nston of this kind in the Bil) (as the undertaking in the Agreement stands I
On 1ts own) but they felt that it might be useful. We strongly supported th;s il

I

IEEESENE T T .

1.

but suggested that the drafting might be improved;
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In tesponse 19 Teprsentaions from SACHR and others, the British are
poadering a possible Provisian for the Commission t0 conduct inquirics and to
carmpel witnesses and the Production of documents, They are conscious,
bowever, thulogodownuliaroadcouldtwntheCommssioninmaquai-
Judicial body. As there is no reference to thiy &spect in the Agreement,
unhelpful confroversy could arise as the Bill goes through Parliament and
there could also be dervousness in Whitehall about the knock-on implicarions
for a fimyre Human Rights Commission in the UK;

- Para 56(1), which provides for an Bquality Commission, has been drafied in
UnAbsauofWAisvai.ldecisionsonthispoim These decisions are
€Xpected over the next few days. It is likely that the basic ®model of a single
Commission will be reained  However, Ministers will want % ensure that

this subject today and a Taseting is bring arranged with the Secretary of State
ad Tony Worthington;

Para 58(1) implements the stanrory duty on public authorities in relation to
the PAFT guidelines,

Mmué-ﬁmml (p-30)

- Para 65 provides for the Clvic Forum;
ey

- Para 66 deals with pasticipation in the NordvSouth Ministerial ,Coﬁncu.'b)e
BIC and the British-Irish Interpovernmental Conference.  (The basic
enabling Provisions for these institutjons, of course, @ppear in the international
Agreement between the two Govemments).  We queried the linkage made
betweey these three issues, suggesting that the Agreement’s vaguer reference
to the Executive being “involved” in the BIIGC should not be equared with the
mandatory participation in the NorvSounth, Ministerjal Council.  The British
disagreed;

- We queried the phrase “which he thinks” jn Para 67, suggesting tha this

© NAI/TAOIS/2021/100/13
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lnfmduces an unhelpful note of uncertainty.  The British agreed (blami
this on the Parliamentary drafters); :,

- A poim‘ which particularly exervised David Trimbje Wday was the issue of
Orders in Council (para?l). His AViaged that the Assembly wil] be able

:;ew t0 pccpan'ng '!hem for the eventua] transfer of Such mafter to them).
o.wuver, the British have no means of canuming that the Assembly wogld dea|
smolglyudtbsucbmanmnow. itisnacessaquonwide for Orders in
Council which would asyre that e.g. CTimina) justice mattery are kept up to
date.. The Order in Councij Procedure is favoured as the time availabje for
NI Bills at Westminstar in future will be very limited.  Trimblg js
predictably, d‘MineﬁmtheBiﬂMaebensad. ‘

© NAI/TAQIS/2021/100/13 Sl
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